
       Public Notice 
 
 

U.S. Army Corps  
of Engineers 
Buffalo District 
CELRB-TD-R        Application No: LRB-2018-00322 & LRB-2010-00673 
          Section: NY 
 
All written comments should reference the above Application No. and be addressed to: 
US Army Corps of Engineers, Buffalo District 
(Attn: Susan L. Baker) 
1776 Niagara Street 
Buffalo, NY 14207 
 
 
INTERESTED PARTIES ARE HEREBY NOTIFIED THAT DUCKS UNLIMITED HAS 
PROPOSED A MITIGATION SITE TO BE INCOPORATED INTO THEIR IN-LIEU 
FEE MITIGATION PROGRAM (ILFP).  A DRAFT MITIGATION PLAN HAS BEEN 
RECEIVED FOR THIS SITE PURSUANT TO 33 CFR 332 AND 40 CFR 230.  THE 
PURPOSE OF THIS PUBLIC NOTICE IS TO SOLICIT COMMENTS FROM THE 
PUBLIC REGARDING THE ESTABLISHMENT OF THE PROPOSED MITIGATION 
SITE AND THE DRAFT MITIGATION PLAN.  THERE IS NOT AT PRESENT AN 
APPLICATION FOR WORK IN WATERS OF THE UNITED STATES AT THIS SITE.  
AUTHORIZATION UNDER SECTION 404 OF THE CLEAN WATER ACT WOULD BE 
REQUIRED FOR THE DISCHARGE OF DREDGED AND/OR FILL MATERIAL IN 
WATERS OF THE U.S. RESULTING FROM CONSTRUCTION OF THE SITE.  NO 
DECISION HAS BEEN MADE AS TO WHETHER OR NOT THIS MITIGATION SITE 
WILL BE APPROVED. 
 
APPLICANT: Ducks Unlimited, 159 Dwight Park Circle, Syracuse, NY 13209 
 
LOCATION: Immediately east of State Route 19 and approximately 4500 feet north of the 
intersection of State Route 19 and Saltvale Road, Towns of Middlebury and Warsaw, Wyoming 
County, New York (42.783997, -78.119303) (Sheet 1 of 15). 
 
BACKGROUND:  Under Section 404 of the Clean Water Act (CWA), applicants requesting 
Department of the Army permits to discharge dredged or fill material into waters of the United 
States, including wetlands, are often required to mitigate for permitted wetland losses by 
establishing, restoring, enhancing, or in exceptional circumstances, preserving wetlands.  One 
method of fulfilling this obligation can be to purchase advance credits from an approved ILFP.  
The establishment and use of an ILFP mitigation site must be in accordance with the ILFP 
instrument signed by the Interagency Review Team (IRT).  The IRT is comprised of the U.S. 
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Army Corp of Engineers, the U.S. Environmental Protection Agency, the U.S. Fish and Wildlife 
Service, the Natural Resources Conservation Service, the New York State Department of 
Environmental Conservation, and the New York City Department of Environmental Protection.  
The Ducks Unlimited ILFP was approved in September of 2012 and is authorized to provide 
wetland and stream mitigation via sale of advance credits in ten service areas within the State of 
New York, including the Lower Genesee Service Area (USGS 8-digit HUC 04130003).  The 
proposed Oatka Creek Mitigation Site (Site) would be used to fulfill mitigation obligations 
assumed by Ducks Unlimited through sale of advance wetland credits and to generate additional 
wetland credits for sale in the Lower Genesee Service Area. To date, a total of 3.46 advance 
wetland credits have been sold in the Lower Genesee Service Area. 
 
SITE DESCRIPTION: The Site is ~53.2 acres in size. The majority of the Site has been subject 
to agricultural use under a rotation of hay and row crops. Hydrologic modifications to the Site 
have occurred such as installation of drain tiles and construction of ditches. The Site contains 
several segments of Oatka Creek, three drainage ditches, one roadside ditch, and the following 
wetlands: 

 

Wetland Name Wetland Type Acreage 
W-1 Emergent 6.07 
W-2 Emergent 0.25 
W-3 Emergent 3.8 
W-4 Emergent 3.84 
W-5 Emergent 0.18 
W-6 Forested 0.49 
W-7 Forested 0.67 
W-8 Emergent 0.21 

 
PROJECT DESCRIPTION: The proposed activities on the Site would include: re-establishing 
emergent (PEM), scrub-shrub (PSS), and forested (PFO) wetlands; rehabilitating PEM, PSS, and 
PFO wetlands; rehabilitating upland buffer; enhancing PEM wetlands; preserving existing PEM 
and PFO wetlands; and preserving upland buffer. Preservation of the Site would be accomplished 
via the recordation of a conservation easement. 
 
The hydrological restoration plan for the Site would include the disruption of existing drain tile 
in Field 4 (southernmost field), installation of a ditch-plug in Field 1 (northernmost field), 
construction of low (~18” high) flow-over berms in Field 3, and shallow scraping activities. 
Earthwork would be completed using a bulldozer and tracked excavator. Once earthwork is 
completed, stockpiled topsoil would be spread across all disturbed areas. Final grading would 
leave the topsoil in a loose condition conducive to broadcast seeding.  
 
Establishing the desired plant community would be achieved by active means. All reestablished, 
enhanced, and rehabilitated wetland areas would be broadcast with a wetland seed mix 
containing species with variable shade tolerance. Shrub and tree plantings would occur in areas 
slated for forested and scrub-shrub wetland habitat. Upland buffer rehabilitation areas would be 
planted with trees. Low berms would be seeded with a cool season grass and legume mix in 
order to prevent erosion.   
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Several invasive plant species persist on the Site including: common reed (Phragmites australis), 
narrowleaf cattail (Typha angustifolia), reed canary grass (Phalaris arundinacea), Japanese 
knotweed (Polygonum cuspidatum), purple loosestrife (Lythrum salicaria), and giant hogweed 
(Heracleum mantegazzianum). In conjunction with construction activities, invasive species on 
the Site would be mowed ahead of two broad-cast herbicide applications. The New York State 
Department of Environmental Conservation will treat giant hogweed on the Site until it is 
eradicated. Following construction activities, DU staff would monitor and adaptively manage 
invasive species on the property through hand pulling, mechanical removal, or spot herbicide 
applications.  
 
The Site is proposed to generate 18.94 wetland credits as shown in the table below.   

Mitigation Activity Acres 
Ratio 

(Acres:Credits) 
Credits 

Generated 
PEM Re-establishment 1.78 1:1 1.78 
PEM Re-establishment (within 100 ft buffer) 0.01 4:1 0.00 
PEM Rehabilitation 3.08 4:1 0.77 
PEM Enhancement 1.78 4:1 0.45 
PFO Re-establishment 9.80 1:1 9.80 
PFO Re-establishment (within 100 ft buffer) 0.15 4:1 0.04 
PFO Rehabilitation 7.67 3:1 2.56 
PSS Re-establishment 1.30 1:1 1.30 
PSS Re-establishment (within 100 ft buffer) 0.17 4:1 0.04 
PSS Rehabilitation 0.65 4:1 0.16 
Upland Buffer Rehabilitation 13.93 8:1 1.74 
Upland Buffer Preservation 4.83 20:1 0.24 
Wetland Preservation 2.67 15:1 0.18 
Permanent Wetland Fill (berm) 0.12 -1:1 -0.12 

Total 47.82  18.94 
 
The entire Oatka Creek Mitigation Site Plan, including site photographs, may be found on the 
Buffalo District’s website along with this Public Notice: 
http://www/lrb.usace.army.mil/Missions/Regulatory/ActionsandNotices/PublicNotices.aspx  
The plan includes the proposed mitigation work plan as well as other required mitigation plan 
elements.  All portions of the plan are subject to review and approval by the IRT and Corps of 
Engineers. 
 
Comments or questions pertaining to the work described in this notice should reference the 
Application Number and be directed to the attention of Susan Baker, who can be contacted at the 
above address, by calling (716) 879-4474, or by email at Susan.L.Baker@usace.army.mil.  A 
lack of response will be interpreted as meaning that there is no objection to the work as 
proposed. 
 
The New York State Office of Parks, Recreation & Historic Preservation (NYSOPRHP) Cultural 

http://www/lrb.usace.army.mil/Missions/Regulatory/ActionsandNotices/PublicNotices.aspx
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Resource Information System (CRIS) was reviewed for National Register listed properties at or 
near the proposed ILFP sites. No known eligible or listed federal historic properties, cultural 
resources, or archeologically sensitive areas were identified as per the CRIS. No structures exist 
on the property. Based on the information from the CRIS and previous coordination between 
Ducks Unlimited and NYSOPRHP, the Corps has determine that the proposed activity would 
have no effect on any eligible or listed federal historic/cultural resources. Additional information 
concerning historic properties should be submitted to the Corps before the end of the comment 
period of this notice.  The Corps will forward the submitted information to the NYSOPRHP for 
their review. 
 
Pursuant to Section 7 of the Endangered Species Act (16 U.S.C. 1531), the Corps of Engineers is 
consulting, under separate cover, with the USFWS to evaluate any potential impacts to northern 
long-eared bat (Myotis septentrionalis), and to ensure that the proposed activity is not likely to 
jeopardize their continued existence or result in the destruction or adverse modification of 
critical habitat.    
 
This notice is promulgated in accordance with Title 33, Code of Federal Regulations, parts 320-
332.  Any interested party desiring to comment on the work described herein may do so by 
submitting their comments in writing, so they are received no later than 4:30pm on the expiration 
date of this notice. 
 
Comments submitted in response to this notice will be fully considered during the review for this 
proposal.  All written comments will be made part of the administrative record which is available 
to the public under the Freedom of Information Act.  The Administrative Record or portions 
thereof may also be posted on a Corps internet website.  Due to resource limitations, this office 
will normally not acknowledge the receipt of comments or respond to individual letters of 
comment.  Copies of comments received will be forwarded to the sponsor and to the members of 
the Interagency Review Team. 
 
       
       SIGNED 
 
      Diane C. Kozlowski 
      Chief, Regulatory Branch 
 
NOTICE TO POSTMASTER:  It is requested that this notice be posted continuously and conspicuously 
for 30 days from the date of issuance. 
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